UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SPIRIT OF THE SAGE COUNCI L, et al.,
Plaintiffs,
V. Action No. 98-1873

GALE NORTQN, SECRETARY, U.S.
DEPT. OF THE INTERIOR, et al.,

Def endant s.
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MEMORANDUM OPINION AND ORDER

This action challenges the validity of two admi nistrative
regul ati ons promul gated by the Department of the Interior
("DA"), the U S. Fish and Wldlife Service ("FW5"), the
Departnent of Comrerce ("DOC'), and the National Marine Fisheries
Service ("NMFS") (collectively, "the Services"): the so-called
"No Surprises Rule," 63 Fed. Reg. 8,859 (Feb. 23, 1998) (codified
at 50 CF. R 88 17.22, 17.32, 222.2) and the "Permt Revocation
Rule" ("PRR'), 64 Fed. Reg. 32,712, 32,714 (Jun. 17, 1999),
(codified at 50 CF. R 88 17.22(b), 17.32(b)).

The first resolution provides regulatory assurances to
hol ders of Incidental Take Permts ("ITPs") issued pursuant to
t he Endangered Species Act ("ESA"), 16 U S.C. 8 1532 et seqg
(2003), that they will not be required to conmt funds or
resources beyond those contenplated at the tinme the permt was

issued to mtigate the effects of unforeseen circunstances on
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t hreat ened or endangered species and their habitats.

The second resol ution describes the circunstances under
which I TPs may be revoked in light of the No Surprises Rule. The
Services' pronulgation of these regulations is alleged to violate
the ESA and the Adm nistrative Procedure Act ("APA"), 5 U S.C. 8§
706 (2003). The parties' cross-notions for sunmmary judgnment are

now pendi ng before the Court.

I. Introduction

Plaintiffs are six organizations, a Native Anerican Tri be,
and three individuals, one of whomis the Chief of the Shoshone
Gabrielino Nation. They contend that the No Surprises Rule, by
limting the obligations of I TP holders to protect threatened and
endangered species, flagrantly violates the |letter and purpose of
the ESA. Plaintiffs further submt that both the No Surprises
Rul e and the PRR, which was announced during the pendency of this
action and sets forth the standards governing revocation of |TPs
i ssued pursuant to the No Surprises Rule, were pronulgated in a
manner which inperm ssibly violates the APA's notice and coment
requi renents, and therefore should be struck down and remanded as
procedurally infirm Defendants' principal arguments on sumary
judgnment are that plaintiffs |ack standing and the clains
presented in their Second Anended Conpl aint are not ripe for
revi ew.

The Court finds that plaintiffs have standing to assert

their clains, and that, at a minimum plaintiffs' challenge to
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the PRRis ripe for review. It further concludes that the public
noti ce and comment procedures foll owed by the Services when
pronmul gating the PRR were deficient as a matter of law. See 5

U S.C. 8 553. Accordingly, the Court will vacate and remand the
PRR to the Services for further consideration consistent wth the
APA. Moreover, the Court finds that the relationship between the
PRR and the No Surprises Rule is such that remand of the forner
requires remand of the latter without further inquiry into the

merits of plaintiffs' substantive chall enges.

II. PROCEDURAL HISTORY

The procedural history of this case is sonewhat tortured.
The action was commenced in July of 1998 as a challenge to the
"No Surprises Rule,"” and the Services filed the admnistrative
record for that regulatory action in Decenber of 1998. Several
groups representing | TP hol ders were granted perm ssion to
i ntervene on February 5, 1999.

Plaintiff filed a First Amended Conplaint on the sane date.
Cross-notions for summary judgnent were fully briefed, and oral
argunment was scheduled for July 15, 1999. Approximtely one
nonth before the hearing, the governnent pronul gated a second
regul ation, the "Permt Revocation Rule," setting forth the
ci rcunst ances under which an I TP i ssued with No Surprises
assurances coul d be revoked.

Plaintiffs noved to conpel supplenentation of the

adm ni strative record to include materials relevant to the
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pronmul gati on of the PRR, and suggested that the second rul e was
hurriedly drafted and pronul gated wi thout the public notice and
comment required by the APAin an effort to address the issues
raised by plaintiffs' Conmplaint. See Tr. Hr'g 7/15/99 at 6, 18-
20, 23. The Court granted plaintiffs' notion to conpel and
denied the first round of cross-notions for sunmary judgment

W t hout prejudice. Spirit of the Sage v. Babbit, Cv. A. No. 98-
1873, Septenber 20, 1999 Order.

Plaintiffs were subsequently granted |eave to file a Second
Amended Conpl aint asserting clains relating to the pronul gation
of the PRR. Considerable litigation regarding the conpl eteness
of the PRR adm nistrative record ensued, culmnating in the
I ssuance of a Menorandum Opi nion and Order conpelling the
governnment to produce adm nistrative record docunents w thheld as
privileged. Spirit of the Sage v. Babbit, Civ. A. No. 98-1873,
Feb. 15, 2001 mem. op. and order. Once defendants conplied with
the Court's Order, plaintiffs noved for partial summary judgnent
as to Count Il of their Second Amended Conpl aint, which alleges
that pronul gation of the PRR violated the APA and ESA

Def endants filed a second cross-notion for summary judgnent.
After nunerous suppl enental nenoranda and notices of additional
authority were filed, the Court denied plaintiffs' notion for
partial summary judgnent as to Count Il1 of the Second Anmended
Conpl ai nt without prejudice, and directed the parties to nodify
and renew their notions for summary judgnent, integrating al

rel evant authority.



The parties' third cross-notions for summary judgnment are

now fully briefed.

III. PARTIES

Plaintiff, Spirit of the Sage Council ("Council"), is a non-
profit menbership organi zati on based in Pasadena, California.
Second Am Conpl. 3. The Council is a coalition of Native
Anmeri cans indigenous to California, other Native Anericans,
comunity groups, and citizens dedicated to the protection of
America' s natural and cul tural heritage, endangered species,
habitats and ecosystens, and indi genous sacred sites. 1d. The
Counci | has over 1,000 individual nmenbers and thirty
organi zati onal nenbers throughout the United States, British
Col unbi a and Mexico. Id

The Shoshone Gabrielino Nation, a co-founder of the Council,
is a state-recogni zed California Native American Tri be whose
ancestral territory is |located south of Malibu at Topanga Canyon
in Los Angeles, California, continues along the coast to Aliso
Creek in Orange County, and covers the area from Catalina Island
inland to the San Gabriel and western San Bernadi no Mountain
ranges. I1d. Y 12. The Tribe and its nenbers use their ancestral
territory for educational, recreational, cultural and religious
activities. 1Id. Mny endangered species, including the Coastal
California gnatcatcher, Bald Eagle, Peregrine Falcon, Pacific
Pocket Muse, the Southwestern WI Il ow Flycatcher, the Santa

Moni ca Mount ai ns Dudl eya, and the R verside Fairy Shrinp, along
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with their habitats, including wetlands, riparian woodl ands, and
coastal sage scrub ecosystens, are of cultural and religious
significance to the Tribe. 14 1 13.

Bi odi versity Legal Foundation ("BLF') is a Boul der,

Col orado, non-profit organization dedicated to the preservation
of all native plants and animals, communities of species and
natural ly functioning ecosystens in the United States. 1d. | 6.

Plaintiff, National Endangered Species Network ("NESN'), is
a non-profit wildlife conservation organization conmtted to the
protection of endangered species and habitats through
educational, admnistrative, and |legal action. 1d. 1 9.

The Humane Society of the United States ("HSUS"), is a
national animal protection agency based in Gaithersburg,

Maryl and, and counting over 6 mllion nmenbers throughout the
nation. 1d. Y 15. Through public education, litigation,

| egislative initiatives, research, and investigations, the HSUS
seeks to protect wild and donestic aninmals by opposing activities
whi ch destroy wildlife habitat, including that of endangered and
t hr eat ened species. Id.

The Kl amath Forest Alliance ("KFA") is a California non-
profit public interest organization created to pronote
sust ai nabl e, healthy, and diverse forest ecosystens and econom es
in California and Sout hwest Oregon. 1d. § 18. KFA's nenbers,
vol unteers, and Board of Directors include fishermen, fishing
gui des, and Native Americans who have recreational, occupational,

religious and cultural interests in endangered and threatened
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species and their habitats, including the Northern Spotted OM ,
t he Coho Sal non, the Klamath Mountain Steel head, the Bull Trout,
t he Siskiyou Mountain Sal amander, and the Del Norte Sal amander.
Id. § 19.

The Munt ai neers, one of the ol dest and | argest
conservation organi zations in Washington state, counting nore
t han 15, 000 nenbers, has historically taken a strong interest in
i ssues affecting state and private forest lands. 1d. T 21. The
organi zation is particularly concerned with how tinber harvesting
operations on those |l ands affect wildlife and ot her natural
resources. Id.

Al'l organizations allege that their nenbers regularly
phot ogr aph, observe, study and ot herw se enjoy endangered and
t hreat ened species and their habitats. 14 1Y 4, 7, 10, 16, 21.
These species include, anong others, the Coastal California
Gnat catcher, Bald Eagle, Red Cockaded Wodpecker, Dehli Sands
FI ower - Loving Fly, Northern Spotted OM, Peregrine Fal con, Desert
Tortoi se, Quino Checkerspot Butterfly, Santa Ana Wol ey- Star,
G ant Garter Snake, Steel head Trout, Southwestern WI | ow
FIl ycatcher, Desert Tortoise, Mjave Gound Squirrel, Stephens
Kangar oo Rat, Col den-cheeked Warbl er, Aplomado Fal con, Al utian
Canada Goose, Northern Spotted OM, Yaqui Chub, Coho Sal non,
Least Bell's Vireo, San Joaquin Kit Fox, Gizzly Bear, and G ay
wlf. 14 91 4, 7, 10, 16, 21.

The Departnent of the Interior (“DA”) is the federal agency

ultimately responsible for inplenmentation of the ESA with respect
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to terrestrial species. Primary responsibility for ESA
enforcenment lies with the Fish and Wldlife Service ("FW5"), an
agency within DO. Simlarly, the Departnent of Comrerce ("DOC")
is ultimtely responsible for inplenmentation of the ESA with
respect to marine species, and has del egated those
responsibilities to the National Marine Fisheries Service
("NVFS"), an agency within the DOC

The Western Urban Water Coalition (“WMC’), a group of
organi zati ons consisting of the Coalition for Habitat
Conservation, the National Association of Hone Builders, the
County of Kern and the Kern Water Bank Authority, the
Foot hill/Eastern and San Joaquin Hills Transportation Corridor
Agenci es, the Anerican Forest and Paper Association, and the
Bui I ding Industry Legal Defense Foundation (collectively,
"WOC'), and a second group of entities consisting of the City of
San Diego (“CSD’), the County of San Di ego, the County of O ange,
and the Irvine Ranch Water District (collectively "CSD et al),
have been granted | eave to intervene as defendants in this
action. See Spirit of the Sage v. Babbit, Cv. A No. 98-1873,

Feb. 4, 1999 Order.

IV. Statutory and Regulatory Framework

A. The Endangered Species Act

Congress enacted the ESA, 16 U. S.C. 88 1531-44, "to provide
a means whereby the ecosystens upon whi ch endangered speci es and

t hr eat ened speci es depend may be conserved, [and] to provide a
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program for the conservation of such endangered species and

t hreatened species.” 16 U . S.C. 8§ 1531(b). The ESA has been
described by the U S. Suprene Court as the "nobst conprehensive

| egislation for the preservation of endangered species ever
enacted by any nation." Babbitt v. Sweet Home Chapter of
Communities for a Great Oregon, 515 U.S. 687, 698, 115 S. C.
2407 (1995) (" Sweet Home") (quoting Tennessee Valley Authority v.
Hill, 437 U.S. 153, 180, 98 S. Ct. 2279 (1978)).

The ESA inposes both substantive and procedural
requi renents. The Act defines an "endangered" species as one "in
danger of extinction throughout all or a significant portion of
its range . . . ." 16 U S.C. § 1532(6). A "threatened" species
is one "likely to beconme an endangered species within the
foreseeabl e future throughout all or a significant portion of its
range." 16 U.S.C. § 1532(20).

Section 4 provides that either the Secretary of the
Department of the Interior or the Secretary of the Departnent of
Commer ce shall determ ne whether a given species qualifies for
desi gnation as endangered or threatened. 16 U S.C. 8
1533(a)(1l). Once a species is |listed under one of these
categories, section 7(a)(2) of the ESA requires each federal
agency, in consultation with the Services, to ensure that any
action that it authorizes, funds, or inplenments is not likely to
j eopardi ze the continued exi stence of any |isted species or
result in the destruction or adverse nodification of designated

"critical habitat." 16 U S.C 1536(a)(2). The Services
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i npl enenting regul ations prescribe a detailed consultation
process, through which the Services assess the biol ogical inpacts
of any agency's proposed activity. See 16 U S.C. § 1536; 50
C.F.R 8§ 402

Section 9, with certain statutory exceptions, nmakes it
unl awful for any person to "take" a nenber of any species |isted
as endangered or threatened. 16 U.S.C. 88 1538(a)(1)(B),(Q; 50
CF.R 8 17.31 (extending the "take" prohibition to threatened
species). The statute defines "take" as "to harass, harm
pursue, hunt, shoot, wound, kill, trap, capture, or collect, or
to attenpt to engage in any such conduct.” 16 U.S.C. § 1532(19).
FWS regul ations further define "harni to include "significant
habitat nodification or degradation" that "actually kills or
injures" wildlife. 50 CF.R 8 17.3; see Sweet Home, 515 U. S. 687
(uphol di ng regul atory definition of "harni).

B. Incidental Take Permits

In 1982, Congress anended the Endangered Species Act to
authorize the Services to permt otherw se prohibited takings of
endangered or threatened species, if they are "incidental to, and
not the purpose of, the carrying out of an otherw se | awf ul
activity." 16 U S.C. 8§ 1539(a)(1)(B). "Incidental take permts
are avail able to | andowners and devel opers who agree to mtigate
I npacts to listed species through a Habitat Conservation Plan
("HCP"), which nmust satisfy both ESA screening criteria and
further requirenents in the Services' regulations, including an

assessnent of environnental inpacts."” Defs.' Mem in Support of

-10-



Cross-Mt. for Summ J. ("Defs.' Mdt.") at 1. Wien anending the
ESA to provide for I TPs, Congress stated that it was acting to
"address[] the concerns of private |andowners who are faced with
havi ng otherwi se |lawful actions not requiring Federal permts
prevented by Section 9 prohibitions against taking." H R Rep.
No. 935, 97'" Cong., 2d Sess. at 29, reprinted in 1982
US CCAN at 2870.

Under Section 10 of the ESA, an applicant seeking an | TP
authorizing it to “take” endangered or threatened species in the
course of its activities on private |and nust prepare a Habitat

Conservation Plan ("HCP') specifying:

(1) the inmpact which will likely result from such
t aki ng;
(i) the steps the applicant will take to m nim ze and

mtigate such inpacts;

(rit) any alternative actions to such taking the
appl i cant consi dered and the reasons why such
alternatives are not being utilized; and

(1v) such other nmeasures that the Secretary may require
as being necessary or appropriate for purposes of
t he pl an.

16 U.S.C. § 1539(a)(2)(A).

Upon review of the plan, the Services nust find that the
taking will be incidental; the applicant will, to the
maxi mum extent practicable, mnimze and mtigate the

i mpacts of such taking; the applicant will ensure that
adequate funding for the plan will be provided; [and] the
taking will not appreciably reduce the |ikelihood of the
survival and recovery of the species in the wld.

16 U S.C. 8§ 1539(a)(2)(B). Before issuing an | TP, the Secretary
nmust al so provide "an opportunity for public coment[] with
respect to a permt application and the rel ated conservation pl an
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." Id. Issuance of a Section 10 permt constitutes federal
agency action under Section 7. Defs.' Mdt. at 5. Therefore, the
Servi ce nmust conduct an intra-agency consultation under Section
7(a)(2) before issuing an | TP. 1d

In 1985, the FW5 adopted regul ations inplenenting Section 10
of the ESA, which stipulate that each I TP applicant nust submt a

"conservation plan that specifies," inter alia, "[t]he i npact

that will likely result fromsuch taking," as well as "steps the
applicant will take to nonitor, mnimze, and mtigate such
i mpacts, the funding that will be available to inplenent such

steps, and the procedures to be used to deal with unforeseen
circunstances." ' 50 C.F.R § 17.22(b)(1)(iii)(B) (1992).

The preanble to the 1985 regul ati ons explained that this

provi sion was "needed" because "circunstances requiring

nodi fication of a conservation plan could arise even during the
life of a permit with a relatively short term" 50 Fed. Reg.
39,684 (Sept. 30, 1985). Accordingly, the regulations require
the Services to include in each HCP specific measures to address
any changed circunstances arising during the lifetinme of the ITP
whi ch may j eopardi ze the survival and recovery of the threatened
or endangered species covered by the plan. 50 C F. R 88§
17.22(b) (1) (iii)(B), 17.32(b)(1)(iii)(B). Additionally, ITP

hol ders were required to agree to change the terns of their HCPs

I f such changes becone necessary to conserve the species. Id

' The Services al so promul gat ed admi ni strative and procedura

regul ati ons applicable to all permts issued pursuant to various environmenta
statutes, including |ITPs. See 50 C.F.R. Parts 13, 17.
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The NMFS promul gated simlar regulations in 1990 which al so
recogni zed that "circunstances and i nformati on nmay change over

time," thus justifying a requirenent that | TP applicants' HCPs
contain "a procedure by which NOAA, Fisheries and the permt
hol der will deal w th unforeseen circunstances." 55 Fed. Reg.
20, 603, 20,605 (May 18, 1990) (codified at 50 C.F. R 222.2).

C. No Surprises

In an August 11, 1994 public statenment, the DOC and DO
announced, w thout any prior public notice and conment, a "No
Sur prises” policy which was to go into effect inmediately.
Adm ni strative Record ("AR') Vol. 1, Docs. 1 & 2. The policy
required Services approving HCPs to provide | andowners with
"assurances" that, once an I TP was approved, even if
ci rcunst ances subsequently changed in such a way as to render the
HCP i nadequate to conserve |isted species, the Services would not
i npose additional conservation and mtigation requirenents which
woul d i ncrease costs or further restrict the use of natural
resources beyond the original plan. 17d. The stated purpose of
the policy was to "provid[e] regulatory certainty in exchange for

conservation commtnents." See Habitat Conservati on Pl anni ng

Handbook. Pursuant to the policy, upon an applicant's request,
No Surprises "assurances"” were incorporated in all HCPs approved
by the Services after August of 1994.

On Cctober 31, 1996, environnental groups and individuals,
sone of whomare plaintiffs in this action, filed an action

chal l enging the "No Surprises” policy on the grounds, inter alia
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that it had been pronul gated w thout conplying with the APA s
noti ce and comment requirenments. Second Am Conpl. | 54; Spirit
of the Sage v. Babbitt, Civ. A No. 96-2503 (D.D.C.). The
parties reached a settlenment agreenent, approved by the Court on
March 20, 1997, which required the defendants to solicit and
consi der public conmment before publishing a final decision with
respect to No Surprises assurances. Id

According to plaintiffs, the "vast majority" of the over 800
public conmments received opposed the proposed rule on a nunber of
grounds. I1d. 1T 55-56; see also AR vol. 1, Doc. 9 at 23
("tally of commenters” indicating that 755 opposed the rule and
38 supported it as drafted). Persons and entities expressing
opposition to the Rule included national conservation, aninma
protection, and environnental organizations, Native Anerican
tribes, and conservation biologists. Pls." Mem in Supp. Mt.
Summ J. ("Pls." Mt."), Ex. Bat 1-3. Scientists in particular
expressed concern that, because | TPs can be approved for many
decades, sone nmechani smfor nodification of their attendant HCPs
in response to inevitable "surprises" such as "new di seases,

droughts, storns, floods, and fire" was necessary. Statenment on

Proposed Private Lands Initiatives fromthe Meting of Scientists

at Stanford University (April 1997) (hereinafter "Stanford

Statenent"), quoted in AR, vol. 5 comm 683 at 10. Absent
means for ongoing nodification of HCPs, they concl uded that
"habitats and species certainly will be lost.” 1d. The proposed

rule further specified that, should unforeseen circunstances
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ari se, the burden of "inplenenting additional conservation
measures woul d be borne by the Federal governnent,"” 62 Fed. Reg.
29,091 (May 29, 1997), |eading some conments to enphasi ze that,
gi ven chronic funding shortages which render themunable to
fulfill even their basic enforcenent responsibilities, the
Services are ill-equipped to take on the responsibility of
i npl ementing mtigation nmeasures when unforeseen circunstances
arise. See, e.g., AR vol. 2, coonm 74 at 1.

Not wi t hst andi ng t he nunmber of comments calling the proposal
i nto question, the Services pronulgated a final No Surprises Rule
whi ch essentially codified the No Surprises policy. The newrule
provi des that "no additional |and use restrictions or financial
conpensation wll be required of the permt holder wth respect
to species covered by the permt, even if unforeseen
circunstances arise after a permt is issued indicating that
additional mtigation is needed for a given species covered by a
permt." 63 Fed. Reg. 8859 (Feb. 23, 1998), codified at 50 C. F. R
88 17.22, 17.32.

The final No Surprises Rule distinguishes between "changed

ci rcunst ances” and "unforeseen circunstances,"” defining "changed
ci rcunst ances" as those which can "reasonably be antici pated by
pl an devel opers and the Service and that can be planned for

." 63 Fed. Reg. 8870; 50 C.F.R 88 17.3 and 222.3. Conversely,
"unf oreseen circunstances" are those which "could not reasonably
have been antici pated by plan devel opers and the Service at the

time of the conservation plan's negotiation and devel opnent, and
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that result in a substantial and adverse change in the status of
the covered species.” I1d. Even where, under the current terns of
an | TP, "unforeseen circunstances” place a |listed species at risk
of certain extinction or nake recovery of a species inpossible,
the No Surprises Rule stipulates that the Services will never
"require the commtnent of additional |and, water, or financial
conpensation or additional restrictions on the use of |and water
or other natural resources beyond the |evel otherw se agreed upon
for the species covered by the conservation plan w thout the
consent of the permttee." Id

Addi tional conservation and mitigation neasures can only be
required of an I TP holder if they are limted to "nodifications
wi thin conserved habitat areas, if any, or to the conservation
pl an's operating conservation program"” 50 C.F. R 8§
17.22(b)(5)(iii)(C. An entity other than the ITP permt hol der
may take "additional actions at its own expense to protect or
conserve a species included in a conservation plan.” 50 CF.R 8§
17.22(b) (6).

The No Surprises Rule also Iimts what can be required of an
| TP hol der even if foreseeabl e "changed circunstances" ari se.
Essentially, the rule prohibits the Services from"requir[ing]
any conservation and mtigation neasures in addition to those
provided for in the plan,” unless the plan specifically
aut hori zes inposition of such additional requirenments, even where
"addi tional conservation and mtigation nmeasures are deened to be

necessary" to conserve a species. Id. Moreover, HCPs are not
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required to authorize additional measures designed to address

f oreseeabl e changes in circunstances. Id;, see also 63 Fed. Reg.
8,863 ("reasonably foreseeabl e circunstances, including natural
catastrophes that normally occur in the area, should be addressed
in the HCP").

Finally, the Services thenselves are not required to take
any specific renedial actions when, based on "unforeseen
ci rcunst ances” or foreseeabl e "changed circunstances” not
provi ded for by an HCP, activities undertaken pursuant to an | TP
place a |listed species in danger of extinction or significantly
i npai red recovery. The Services al so concede that any action
they would take to mitigate the effects of unforeseen or changed
circunstances woul d be "dependent on the availability of
appropriated funds." 63 Fed. Reg. at 8, 864.

In the first decade foll ow ng the enactnment of Section 10 of
the ESA, only 14 I TPs were issued. Defs.' Mt. at 8. According
to federal defendants, adoption of "[t]he No Surprises policy
resulted in an i mediate and dramatic increase in the nunber of
HCP perm ts" issued. Defs.' Mdt. at 8 As of April 17, 2002,
379 I TPs with No Surprises assurances have been issued, covering
approximately 30 mllion acres and affecting nore than 200
endangered or threatened species. Pls.' Mt. at 12 n. 7.

D. Permit Revocation Rule

During the pendency of this litigation, the FW5 pronul gated
the Permt Revocation Rule ("PRR'). 64 Fed. Reg. 32,712, 32,714
(Jun. 17, 1999), (codified at 50 C.F.R §§ 17.22(b), 17.32(h)).
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The PRR anends the regul ations specifically applicable to |ITPs,
whi ch now i ncl ude the No Surprises Rule, and provides, in
pertinent part, that an I TP "nmay not be revoked . . . unless
continuation of the permtted activity would be inconsistent with
the criterion set forth in 16 U S.C. § 1539(a)(2)(B)(iv),"? and
the "inconsistency has not been renedied [by the Services] in a
timely fashion.”" 64 Fed. Reg. 32,712, 32,714, codified at 50
CF.R 88 17.22(b), 17.32(b). The defendants submt that the
pur pose of the PRR was sinply to "explain" how the Services' pre-
exi sting permt revocation power would apply to I TPs i ssued
pursuant to the No Surprises Rule.® See Tr. H'g 7/15/99 at 6.
Plaintiffs maintain that the PRR represented a substantive
change in the regul ations, and therefore was subject to the
notice and comment requirenments of the APA. See 5 U S.C. § 553.
They further submt that the public was not afforded any
opportunity to comment on the rule. See Second Am Conpl. at
67. Plaintiffs also argue that the PRR further underm nes the

conservation and protection of endangered and threatened species

2 16 U.S.C. § 1539(a)(2)(B)(iv) sets forth, as one of the conditions for
i ssuance of an ITP, that “the taking will not appreciably reduce the
li kelihood of the survival and recovery of the species in the wild.”

3 At the same time, the FWS pronul gated a second rule exenpting | TPs from
the general permt revocation regul ati ons, which authorize revocation of any
FWS permit when "popul ations of the wildlife or plant that is subject of the
permt declines to the extent that continuation of the permtted activity
woul d be detrimental to maintenance or recovery of the affected population.”
64 Fed. Reg. 32,711. Plaintiffs simlarly argue that this rule was both
subject to the notice and conmment requirements of the APA and promul gated in
viol ation thereof. Because this entire action can be disposed of based on
plaintiffs’ claims relative to the PRR, the Court does not reach the
procedural or substantive propriety of the promul gation of the second rule
exempting | TPs from general permt revocation provisions.
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by i nposing a higher threshold for revocation of | TPs conpared to

that applicable to other permts issued by the Services.*

IV. PLAINTIFFS' CLAIMS

A. No Surprises Rule

In Count | of their Second Anmended Conplaint, plaintiffs
all ege that the No Surprises Rule violates Sections 2, 3 (3),
7(a) (1) and 7(a)(2) of the ESA, as well as its inplenenting
regul ati ons, by:

(1) precluding the Services from nmaki ng changes to | TPs
whi ch may be necessary to ensure the survival or
recovery of endangered or threatened species;

(2) allowing the Services to issue | TPs under circumnstances
not authorized by the ESAitself, i.e. regardless of
whet her the permittee neets the requirenents of 16
U S . C § 1539(a)(2)(B);> and

(3) elimnating, as to the questions of whether a
particular | TP should include No Surprises assurances,
and if so, for how |l ong and under what circunstances,
the statutorily required "opportunity for public
comment” on each I TP prior to its issuance.

4 According to plaintiffs, under the new rule, | TPs can only be revoked

when activities taken pursuant to them are inpairing both "survival and

recovery" of an entire species "in the wild," whereas other kinds of permts
can be revoked where activities authorized are merely "detrimental to
mai nt enance or recovery" of an "affected population" of a species. Pls.' Mot.

at 14. Furthernore, revocation of an I TP nmust be preceded by efforts by the
Service itself to "renmedy” the problemin an undefined "tinmely fashion,"”
thereby establishing a new threshold requirement. Id. at 14-15

5 16 U.S.C. 8§ 1539(a)(2)(B) requires that the Services find, prior to
issuing an I TP, that the taking will be incidental

I . the applicant will, to the maxi num extent practicable, mnimze
and mtigate the inpacts of such taking; the applicant will ensure
that adequate funding for the plan will be provided; [and]

1. the taking will not appreciably reduce the |ikelihood of the
survival and recovery of the species in the wild.

16 U.S.C. § 1539(a)(2)(B).
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In Count |1, plaintiffs allege that the No Surprises Rule

was promrul gated in violation of the APA because the defendants

acted in a manner that was "arbitrary and capricious" by failing

to:

(1) adequately consider or respond to public coments;

(2) offer a rationale for the rule that was consistent with
t he ESA; and

(3) address proposed reasonable alternatives which would
have been nore consistent with the purposes of the Act.

B. Permit Revocation Rule

In Count 111, plaintiffs challenge as violative of both the

ESA and the APA defendants' failure to:

V.

solicit or consider any public comment prior to promnul gating
the PRR, adequately explain the process and standards by
which the FWs6 wi ||l revoke, but not nodify, permts where
speci es are placed in jeopardy.

C. Request for Relief
Plaintiffs seek an Order of this Court:
l. decl aring that defendants violated both the ESA
and the APA by promul gating the No Surprises Rule
and the PRR

1. vacating the No Surprises Rule and enjoining its
I npl ement ati on;

I1l. vacating the PRR pending public notice and
comrent ;

V. enjoining the Services from nmaki ng any No
Surprises assurances in the future until further
Order of the Court;

V. awarding plaintiffs attorneys' fees and costs.
ANALYSIS
A, Standard of Review
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Summary judgnent should be granted only if the noving party
has shown that there is no genuine issue of material fact and
that the noving party is entitled to judgnent as a matter of |aw

See Fed. R Civ. P. 56(c); Celotex Corp. v. Catrett, 477 U. S.
317, 325, 106 S. C. 2548 (1986).

Li kewi se, when ruling on cross-notions for summary judgnent,
the court may grant summary judgnent only if one of the noving
parties is entitled to judgnent as a nmatter of |aw on materi al
facts that are not genuinely disputed. See Rhoads v. McFerran,
517 F.2d 66, 67 (2d Cr. 1975). "The court nust rule on each
party's notion on an individual and separate basis, determning
i n each case whether a judgnent nmay be entered" in accordance
with Fed. R Cv. P. 56. Held v. American Airlines, Inc., 13 F.
Supp. 2d 20, 23 (D.D.C. 1998).

When reviewi ng agency action pursuant to the APA on notions
for sunmary judgment, we "review the adm nistrative
record directly. . . . [to] . . . determ ne whether the agency
has conplied with the APA;, specifically, whether its actions have
been arbitrary or capricious, including whether it has acted
consistently with its own procedures; and whether its
applications of its governing | aw have been reasonable." Troy
Corp. v. Browner, 120 F.3d 277, 281 (D.C. Cr. 1997) (citations
omtted).

B. Standing

Def endants argue that plaintiffs |ack standing to assert

their clains. Defs." Mem at 1. Article Ill of the Constitution
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mandates that, prior to invoking the jurisdiction of the federal
courts, plaintiffs nmust denonstrate:

(1) "injury in fact" that is "concrete" and "actual or
i mm nent, not 'conjectural' or 'hypothetical.""

(2) causation, "a fairly traceabl e connection between
the plaintiff's injury and the conpl ai ned-of conduct of
t he defendant."

(3) redressability, "a likelihood that the requested
relief will redress the alleged injury."

Steel Co. v. Citizens for a Better Environment, 523 U.S. 83, 102-
04, 118 S. C. 1003, 1016-1017 (1998) (quoting Lujan v. Defenders
of wildlife, 504 U.S. 555, 560-61 (1992)).

1) Injury in fact

Al plaintiff organizations, as well as several individual
menbers, allege that specific | TPs containing No Surprises
guar ant ees are causi ng ot herw se unl awful taking of endangered
species, as well as habitat destruction. 1d. 97 5, 8, 11, 14,
17, 22, 23-31. Furthernore, several individual menbers named as
plaintiffs have submtted affidavits asserting specific harns to
their interests in observing endangered species and their
habitats caused by particular 1 TPs alleged to contain No
Surprises assurances. Id. Y 23-31.

Most inportantly, plaintiffs claimthat "[t]he No Surprises
rul e substantially increases the |ikelihood that the Services
wll issue additional permts allow ng the taking and habitat
destruction of species in which plaintiffs and their nenbers,
supporters, officers and board nenbers have an interest — by

encour agi ng devel opers to obtain such permts — and will thereby
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hasten the extinction of species affected by such permts when
| TP/ HCPs contai ning No Surprises guarantees fail to protect and
conserve endangered and threatened species.” 1d. Y 32.

Plaintiffs further submt, relying on scientists
decl arations that the advent of unforeseen circunstances during a
permt's lifetinme is alnost certain, that there is nothing
specul ati ve about the likelihood that unforeseen circunstances
will arise and will not be addressed by |ITP hol ders under the No
Surprises Rule. See, e.g. Stanford Statenent, quoted in AR,
vol. 5, conm 683 at 10.

Finally, plaintiffs assert that harns to their procedura
ri ghts under both the APA and the ESA are sufficient to establish
st andi ng.

It is defendants’ position that plaintiffs cannot establish
standi ng except through a direct challenge to an individual |ITP
contai ning No Surprises Assurances. Defendants al so chall enge the
sufficiency of the affidavits submtted by plaintiffs in support
of their assertion of standing, alleging that the |ITPs referenced
therein either were issued prior to the promul gation of the No
Surprises Rule or have not as yet been finalized.

Def endants further argue that any harmto plaintiffs'
interests arising fromthe operation of the No Surprises Rule is
purely specul ative, as plaintiffs have not identified an I TP for
whi ch circunstances are such that either the permt holder or the
Services have failed to take any specific action based on the No

Sur prises assurances in the permt.
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The Court finds that plaintiffs’ assertion of harm arising
fromthe substantial and unprecedented increase in the nunber of
| TPs sought and issued since the advent of the No Surprises Rule
is sufficient to establish injury-in-fact.

The governnent itself concedes that there has been a
"dramatic increase in HCPs since the institution of the No
Surprises Rule." Defs.” Mt. at 22 n. 2. |ndeed, defendants
t hensel ves predicted, or at |east hoped for, such an expl osion.
Pls." Reply at 14; see Competitive Enter. Inst. v. Nat'l Hwy.
Traffic Safety Admin., 901 F.2d 107, 114-18 (D.C. GCir.

1990) (agency's own fact finding denonstrated causal effect
bet ween regul ation of fuel efficiency and availability of |arger
and heavi er vehicles).

The governnent also admits that it is likely that these
permts woul d not otherw se have been sought or issued in the
absence of the No Surprises Rule, characterizing the Rule as a
"carrot" or incentive for |andowners to develop HCPs and apply
for ITPs. Defs.” Mt. at 22 n. 2.

Plaintiffs are correct in their assertion that there is
not hi ng specul ati ve about the alleged injury resulting fromthis
dramatic increase in the nunber of outstanding | TPs authori zi ng
private | andowners to engage in activities resulting in otherw se
unl awf ul takings of threatened and endangered species. This
alleged harmis sufficient, standing alone, to neet Article Ill’s
requirenent that plaintiffs denonstrate injury-in-fact.

2) Causation and redressability

4.



Havi ng thus established injury-in-fact, plaintiffs argue
that causation and redressability exist, notw thstandi ng the fact
that it is the activities of third-party ITP holders which is
all eged to be the direct cause of plaintiff’s harm According to
plaintiffs, the takings authorized by any additional |TPs issued
since the No Surprises Rule was promul gated woul d be unl awf ul
under the ESA in the absence of those permts. Pls.' Reply at
10-11, citing Animal Legal Defense Fund, Inc. v. Glickman, 154
F.3d 426, 440 (D.C. Cir. 1998) ("Suprene Court precedent
establishes that the causation requirenent for constitutional
standing is net when a plaintiff denonstrates that the chall enged
agency action authorizes the conduct that allegedly caused the
plaintiff's injuries, if that conduct would allegedly be illegal
ot herwi se.").

Plaintiffs’ allegation that the increase in the nunber of
| TPs issued since the No Surprises Rule was pronul gated w i |
result in additional otherw se unlawful takings of |isted species
brings this case within the reach of this Crcuit's opinion in
Animal Legal Defense Fund, Inc. v. Glickman, and causation is
t heref ore establ i shed.

Def endants contend that plaintiffs have failed to establish
redressability because invalidation of the Rule would not result
in revocation of the pernmts alleged to be the cause of

plaintiffs’ harm® Wile it is true that, in the event the No

6 | TPs issued under the No Surprises Rule contain severability clauses which

preserve the validity of the permts in the event the No Surprises assurances
contained therein are subsequently found to be contrary to | aw.
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Surprises Rule were to be struck down by this Court, the
additional 1TPs issued since the pronul gation of the No Surprises
Rul e woul d remain in place, vacatur of the No Surprises rule
woul d nonet hel ess enable the Services to require permt hol ders
to mtigate plaintiffs' harm

Moreover, plaintiffs correctly observe that, when alleging
procedural violations in the context of APA review, they need not
denonstrate that the relief requested, i.e. remand for further
rul emaki ng in accordance with the APA, would lead to a different
outcone. Pls.' Reply at 12, citing Defenders of Wildlife v.
Lujan, 504 U.S. at 573 n. 7.

Accordingly, the Court concludes that plaintiffs have net
Article Ill1"s standing requirenents.

C. Ripeness

Def endant s next argue that, even if this Court finds that
plaintiffs have standing to bring this action, their facial
chal l enges to the No Surprises Rule and PRR are not yet ripe for
revi ew.

The Court finds that both regul ations represent substantive
rules leaving the agency little or no discretion in their
application. Therefore, plaintiffs’ clainms present purely |egal
guestions which would not benefit fromany further factual
devel opnent through application to specific ITPs. Accordingly,
the clains now before the Court are ripe for APA revi ew

"Ri peness 'requires us to evaluate both the fitness of the

i ssues for judicial decision and the hardship to the parties of
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wi t hhol di ng court consideration.'" National Park Hospitality
Ass'n v. Dept. of the Interior, 123 S. . 2026, 2030 (2003);
Texas v. U.S., 523 U.S. 296, 300-01, 118 S. C. 1257, 1260
(1998); National Min. Ass'n v. Fowler, 324 F.3d 752, 756 (D.C.
Cr. 2003) ("The framework for analyzing the ripeness of
preenforcenent agency action is well established. . . . [We nust
consider "both the fitness of the issue[ ] for judicial decision
and the hardship to the parties of w thhol ding court
consideration.'") (internal citations omtted). Qur Circuit has
further clarified that
Wthin this framework, "[i]f we have doubts about the
fitness of the issue for judicial resolution, then we
bal ance the institutional interests in postponing review
agai nst the hardship to the parties that will result from
delay. \Were, however, there are no significant agency or
judicial interests mlitating in favor of delay, [lack of]
hardshi p cannot tip the bal ance against judicial review"
Id. at 756-757.

1) Fitness for judicial resolution

Beginning with fitness, "we ask first whether the issue

raised in the petition for review presents a purely |egal

question, in which case it is presunptively reviewable."
National Min. Ass'n v. Fowler, 324 F.3d at 756-757. In this
case, plaintiffs present "purely legal" challenges to substantive
rul es pronul gated by an agency with statutorily del egated power
which are plainly ripe for judicial review under controlling
precedent. See CropLife America v. EPA, 329 F.3d 876, 881, 884
(D.C. Gr. 2003) (holding that "binding regulation"” pronul gated

by the EPA was ripe for review because it presents a "purely

| egal question" and unanbi guously precludes agency action of a
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certain type, even though plaintiffs did not challenge its
application on specific facts).

Def endants argue that further factual devel opnent is
required to adjudicate plaintiffs' clainms, and specifically
contend that the Court cannot determ ne whether the No Surprises
Rul e, the PRR, or both violate the ESA unless and until it
exam nes the effects of those regulatory provisions on the
operation of particular |ITPs issued pursuant to those
regul ations. However, it is not clear what purpose awaiting the
application of the rules to specific |ITPs woul d serve, given that
t he agency has no discretion whether to apply either rule in the
context of a particular |ITP.

Defendants principally rely on the U S. Suprene Court's
recent decision in National Park Hospitality Ass'n v. Dept. of
the Interior, 2003 W. 21210427 at * 4, which states that

Absent a statutory provision providing for inmediate

judicial review, a regulation is not ordinarily considered

the type of agency action 'ripe' for judicial review under
the Adm nistrative Procedure Act (APA) until the scope of

t he controversy has been reduced to nore nanageabl e

proportions, and its factual conponents fleshed out, by sone

concrete action applying the regulation to the claimant's
situation in a fashion that harnms or threatens harmto him

(The maj or exception, of course, is a substantive rule which

as a practical matter requires the plaintiff to adjust his

conduct imediately . . . .)
(citing Lujan v. National Wildlife Fed'n, 497 U.S. 871, 891
(1990)). In that case, the Court concluded that, even though the
gquestion presented was “purely legal,” "further factual
devel opment would 'significantly advance [its] ability to dea

with the legal issues presented.'” Id. at * 6.
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The Court specifically found that the question of whether a
Nat i onal Park Service regulation providing that the Contract
Di sputes Act of 1978 is inapplicable to concession contracts was
a "purely legal one,"” involving a challenge to a "final agency
action," but neverthel ess concluded that, because the chall enged
regul ati on m ght be w thout application under certain as-yet-
undet erm ned circunstances, and because plaintiffs relied on the
speci fic characteristics of certain types of contracts to support
their positions, "judicial resolution of the question presented .

should await a concrete dispute about a particular concession
contract." Id.

Def endants submt that the case now before this Court is
anal ogous to that in Nat'l Park Hospitality Ass'n, because
plaintiffs have yet to pose a challenge to a single HCP with No
Sur prises assurances, and therefore the holding in that case
counsel s against finding plaintiffs’ facial challenges ripe for
judicial review

Plaintiffs counter that the rationale of Nat'l Park
Hospitality Ass'n IS inapplicable to this case, submtting that
the Court's holding in that case turned on a determ nation that
the National Park Service had no "del egated rul enaki ng authority"
with respect to the Act it construed. As a result, its
regul ation was not "a legislative regulation with the force of
| aw' and therefore did not create "adverse effects of a strictly
| egal kind" on concessionaires. See National Park Hospitality

Ass'n v. Dept. of the Interior, 2003 WL 21210427 at * 4.
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Accordingly, until the Act was further construed in a manner
whi ch actually bound third parties, the plaintiffs' chall enge was
not ripe for review

Conversely, it is undisputed in this case that the Services
exercised statutorily del egated rul emaki ng authority when
promul gating the challenged rules. It is also uncontested that
both the No Surprises Rule and the PRR are currently binding on
t he Services thenselves, and vest third parties with regul atory
rights. Accordingly, this case is easily distinguished fromthat
before the Court in National Park Hospitality Ass'n v. Dept. of
the Interior.

Def endants also cite to "the famliar proposition that a
court should reject a facial challenge, either as unripe or
nmeritless, when the challenger's success turns on the assunption
that the agency will exercise its discretion unlamfully." See
National Min. Ass'n v. U.S. Army Corps of Engineers, 145 F.3d
1399, 1408 (D.C. Cir. 1998). That proposition is also w thout
rel evance to the facts of this case. Both the No Surprises Rule
and the PRR give rise to circunstances precisely anal ogous to
t hose consi dered by our Court of Appeals in Nat'l Min. Ass'n, in
which the “faithful application” of the chall enged regul ati ons
could, according to plaintiffs “carry the agency beyond its
statutory mandate.” Id. Neither Rule | eaves the Services with
any discretion, and thus defendants’ assertion that additional
evi dence shedding Iight on the manner in which the Services wll

apply the challenged regulations in specific circunstances is
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necessary to assist the Court in resolving plaintiffs’ clains is
unper suasive. The Court therefore concludes that plaintiffs’
chall enges to the No Surprises Rule and the PRR are ripe for APA
review on the record now before the Court.

2) Hardship arising fromw thholding judicial decision

Because the Court finds that the issues before it are fit
for judicial review, it need not tarry long on the second prong
of the ripeness analysis. See National Min. Ass'n v. Fowler, 324
F.3d at 756-57. Furthernore, defendants have not identified any
specific conmpelling interests in postponing a decision on the
nmerits of plaintiffs’ clainms. Conversely, plaintiffs allege
ongoi ng harmto species and habitats protected by the ESA
Clearly, the balance of harnms weighs in favor of a finding that
the issues presented are ripe for judicial review

D. Merits

Havi ng thus concluded that plaintiffs have standing to bring
this action, and that their clains are ripe for judicial review,
the Court nowturns to the nmerits of plaintiffs' clainms. The
Court need only address the procedural challenges to PRR as
resolution of those clains effectively di sposes of the entire
case. Finding that the PRR was pronulgated in violation of the
APA's notice and comment requirenents, the Court will vacate and
remand the PRR for further consideration by the Services.

Mor eover, because the government explicitly relies on the PRRto
bol ster its contention that the No Surprises Rule is consistent

with the requirenments of the ESA, the Court will not reach the
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nmerits of plaintiffs' substantive challenges to the No Surprises
Rul e, and instead remands the No Surprises Rule for consideration
as a whole with the PRR

1. Public Notice and Comrent

Under the APA, federal agencies generally nust publish
notice of proposed rulemaking in the Federal Register to give
i nterested persons an opportunity to comment and participate in
the rulemaking. 5 U.S.C 553(b). That notice-and-conmrent
provi sion applies to "legislative" or "substantive" rules that
establish legal requirenents, but not to "interpretive rules,
general statenents of policy, or rules of agency organi zati on,
procedure, or practice.”" 5 U S.C s. 553(b)(A).
The D.C. Circuit has described the distinction between an
interpretive and substantive rule:
the "critical" feature of the procedural exception "is that
it covers agency actions that do not thenselves alter the
rights or interests of parties, although it nmay alter the
manner in which the parties present thenselves or their
viewpoints to the agency . . . . The issue, therefore, "is
one of degree,” and our task is to identify which
substantive effects are "sufficiently grave so that notice
and coment are needed to safeguard the policies underlying
t he APA."
JEM Broadcasting Co. v. FcC, 22 F.3d 320, 326-27 (D.C. Gr.
1994). "[A] legislative or substantive rule is one that does nore
than sinply clarify or explain a regulatory term or confirma
regul atory requirenent, or maintain a consistent agency policy."
National Family Planning and Reproductive Health Ass'n, Inc. V.

Sullivan, 979 F.2d 227, 237 (D.C. Cr. 1992). O particular

rel evance to this case, the Crcuit has stated that a rule
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i ntended to "grant rights, inpose obligations, or produce other
significant effects on private interests,” or which
"*substantially curtails [an agency's] discretion in
deci sions and accordingly has present binding effect,' is a
| egislative rule." 1d. at 238, 239.7

It is clear under this Crcuit's precedent that the PRR
represents a legislative rule subject to the notice and coment
requirenents of the APA. It narrows the Services' discretion to
revoke | TPs, adds a threshold precondition to permt revocation
where | TPs are concerned, and significantly raises the bar as to
the degree of harmto listed species which nust be likely to
occur in the absence of corrective action before an | TP perm t
can be revoked. Prior to promulgation of the PRR, the Services
coul d revoke an I TP once "the popul ation(s) of the wildlife or
plant that is the subject of the permt declines to the extent
that continuation of the permitted activity would be detrinental
to mai ntenance or recovery of the affected population.” See 50
CFR 8§ 13.28 (a)(5) (enphasis added). It appears beyond dispute
that, follow ng pronul gation of the PRR, the Services can no
| onger revoke an | TP under these circunstances. 50 C.F.R 8§
17.22 (An I TP "may not be revoked for any reason except those set

forth in 8§ 13.28(a)(1) through (4) or unless continuation of the

" Furthernore, courts have held that "an agency seenms likely to have intended
arule to be legislative if it has the rule published in the Code of Federal
Regul ati ons. " American Min. Congress v. Mine Safety & Health Admin., 995 F.2d
1106, 1109 (D.C. Cir. 1993). The PRR was published in the Code of Federal
Regul ati ons, which includes only rules "having general applicability and | egal
effect." American Min. Congress v. Mine Safety & Health Admin., 995 F.2d at
11009.
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permtted activity would be inconsistent with the criterion set
forth in 16 U S. C. 1539(a)(2)(B)(iv) and the inconsistency has
not been renedied in a tinely fashion."). Instead, so |long as
"the taking will not appreciably reduce the likelihood of the
survival and recovery of the species in the wild," the permttee
commts no procedural violations, and the | aw does not change,

t he PRR precludes the Services fromrevoking an | TP.

The difference between the two standards is significant: the
first refers to mai ntenance and recovery in the disjunctive, and
focuses on specific populations of listed species, whereas the
second requires a showi ng that both survival and recovery of an
entire species be affected by an activity authorized by an I TP
before permt revocation can even be contenplated. As stated in
the final rule itself, "[i]n keeping with the 'No Surprises' rule

t hese provisions would allow the Service to revoke an HCP
permt as a last resort in the narrow and unlikely situation in
whi ch an unforeseen circunstance results in |likely jeopardy to a
speci es covered by the permt and the Service has not been
successful in renmedying the situation through other neans."” As a
result, it is apparent that the PRR vests private | TP hol ders
with a newright not to have their | TPs revoked under
circunstances for which revocati on woul d have been avail abl e
under the previous regulatory reginme, and for which revocation
remai ns possible for other types of permts.

Furthernore, by precluding I TP revocation "unl ess

continuation of the permitted activity would be inconsistent with
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the criterion set forth in 16 U S.C. 1539(a)(2)(B)(iv) and the
inconsistency has not been remedied in a timely fashion," 50
CF.R § 17.22 (enmphasis added), the PRR adds a new precondition
to revocation of an I TP which does not apply to revocation of
other permts, nanely that "the Service has not been successf ul
in renmedying the situation through other neans.” See 64 C. F.R
32,709. "When an agency changes the rules of the gane--such that
one source becones solely responsible for what had been a dual
responsi bility and then nmust assume additional obligations .

nore than a clarification has occurred." Sprint Corp. v. FCC, 315
F.3d 369, 374 (D.C. Cir. 2003).

Def endants thensel ves concede that the final No Surprises
rule "did not exenpt ITPs fromthe . . . permt revocation
provisions in 50 CF.R 8§ 13.28(a)(5)," thus confirm ng that the
PRR anmended the pre-existing substantive rules for revocation of
| TPs with No Surprises assurances. See Defs.' 4/23/99 Mem in
Supp. of Cross-Mdt. for Summ J. at 8; National Family Planning
and Reproductive Health Ass'n, Inc. v. Sullivan, 979 F.2d at 235
("It is a mximof admnistrative law that: '"If a second rule
repudi ates or is irreconcilable with [a prior legislative rule],
the second rul e nmust be an anmendnment of the first; and, of
course, an anendnent to a legislative rule nust itself be
| egislative.""); Paralyzed Veterans of America v. D.C. Arena
L.P., 117 F.3d 579, 582 (D.C. G r. 1997) (an agency's "change in
interpretation is contrary to the Adm nistrative Procedure Act

because it circunvents section 553, which requires that notice
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and comrent acconpany the anmendnent of regul ations.

Even if not a change, it constitutes a substantive addition
which itself requires notice and comment.").® Defendants
neverthel ess maintain that the PRR does not announce a new
substantive rule with the force of law, but rather "nerely
conformed FW5 agency regul ations to the statute" by specifying
that revocation of |ITPs would be conducted by reference to
statutory issuance criteria. Defs.' Mot. at 35. The Services
self-serving statenments in this regard hold no persuasive wei ght
in the face of the |anguage of the regulation itself, which
clearly inposes new obligations, vests new rights, and further
restricts agency discretion.

Accordingly, the Court concludes that the PRRis a

substantive rule subject to the notice and comrent requirenents

8 Plaintiffs also cite to a number of e-mail and menmoranda messages from

attorneys within the Solicitor's office referring to the "APA/inadequate
public notice problems with the current . . . rulemking," Second Suppl ement
to Adm nistrative Record, Privilege Index ("Pl"), document 15, stating that
the proposed PRR "cannot be reconciled with the common understandi ng of what a
clarifying change would be,"” and describing the PRR as a "stealth rule,”
Second Supplenment to Adm nistrative Record, Privilege Index ("PI"), document
24 at 2. They also point out that an e-mail message from an attorney within
the Office of the Solicitor describing removal of certain general permt
revocation criteria in the context of HCPs issued under the No Surprises Rule
as a "major substantive change” "unhelpful"” to fulfilling the purposes of the
ESA in HCP negotiations. Second Supplement to Admi nistrative Record, Privilege
I ndex ("PI"), document 12.

Finally, plaintiffs refer to an e-mail message fromthe Solicitor of the
DOl noting that the previous regulatory reginme allowed revocation of an I TP
when it threatened the recovery of a listed species, without requiring that
the species be placed in jeopardy of extinction before revocation is
aut hori zed, and noting that "there can be a considerable difference between
the two" standards. Second Supplenent to Adm nistrative Record, Privilege
I ndex ("PI"), document 20 at 2. Defendants submt that these e-mail
communi cati ons do not represent agency "adm ssions," but rather, informl,
pre-deci sional docunents of no binding effect on the agency. The Court need
not resolve the question of how much wei ght can be given to these
communi cati ons, as the undisputed record before it clearly supports a finding
that the PRR was a substantive rule.
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of the APA
(a) Logical outgrowth doctrine

In the event that the Court finds the PRRto be a
substantive rul e, defendants invoke the "l ogical outgrowh
doctrine,” maintaining that the final PRR issued in June of 1999
is a "logical outgrowth" of a June 1997 Federal Register Notice
whi ch "propose[d] technical amendnents to [the Services'] general
regul ations (50 CFR part 13) which are applicable to all of its
various permtting prograns . . . These proposed revisions would
clarify the application of existing general permt conditions to
the permtting procedures associated with [ITPs] issued under
section 10 of the Act." 62 Fed. Reg. 32,189. Defendants contend
that through this notice, the Service "clearly announced the ful
scope of rulemaking,” to include consideration of the revocation
standard applicable to I TPs i ssued pursuant to the No Surprises
Rule. Defs.' Mdt. at 36. Defendants' argunents in this regard
are without nerit.

The "Il ogi cal outgrowth" doctrine has been described by the
D.C. Grcuit as follows: "a final rule that is a |ogical
outgrowm h of the proposal does not require an additional round of
noti ce and coment even if the final rule relies on data
submtted during the comment period." Bld'g Indus. Ass'n of
Super. California v. Norton, 247 F.3d 1241, 1246 (D.C. Gr.
2001).

In a recent case applying the doctrine, this Crcuit held

that an agency was not required to publish a scientific study it
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had relied on in the devel opnent of a final rule which "only
confirmed the findings delineated in the proposal."” 1d.  The
Circuit held that, under such circunstances, an agency need not
subject itself to "perpetual cycles of new notice and conment
periods." Id

According to the D.C. Circuit, "the test, inperfectly
captured in the phrase 'logical outgrowth,' is whether [a nenber
of the public] ex ante, should have anticipated that a
[particular] requirenent mght be inposed." Small Refiner Lead
Phase-Down Task Force v. EPA, 705 F.2d 506, 548-49 (D.C. Gr.
1983). \Were the connection between an agency's request for
comments and final rule is "sinply too tenuous," the | ogica
outgrom h doctrine is inapplicable. 1d at 548-49; see also
National Min. Ass'n v. Mine Safety and Health Admin., 116 F. 3d
520, 531 (D.C. Cir. 1997) ("Notice [i]s inadequate when 'the
interested parties could not reasonably have anticipated the
final rulemaking fromthe draft [rule]." ").

The "l ogical outgrowth" principle has no conceivable
applicability in this case, particularly given that the | anguage
of the June 1997 proposal does not even suggest that any
provi sion of the existing revocation regulations would no | onger
apply to I TPs, but rather specifically provides that "the
provisions in [part 13] are in addition to, and not in |lieu of,

other permt regulations of this subchapter and apply to al

-38-



permts issued thereunder."® 62 Fed. Reg. 32,191. GCeneral notice
that an agency "m ght make unspecified changes” to a regulation
"is too general to be adequate.”™ I1d. "Agency notice mnust
descri be the range of alternatives being considered with
reasonabl e specificity. Oherwise, interested parties will not
know what to comment on, and notice will not |lead to better-

i nformed agency deci sionmaking.” 1d. The | anguage of the final
PRR Notice itself states in pertinent part:

The proposed rul e woul d have addressed these potenti al

probl enms by revising section 13.3, the Scope of Regul ations

provision in part 13, to provide that the specific

provisions in a particular [ITP] and associ ated docunents
woul d control whenever they were in conflict with the
general provisions of the part 13 regulations. After
further consideration, we have determned that it is nore
appropriate to address these potential conflicts by

pronmul gating revisions to parts 13 and 17 that identify the

specific instances in which the permt procedures for [I|TPs]

wll differ fromthe general part 13 permt procedures.
64 Fed. Reg. 32,706, 32,706-07.

It is clear fromthis |anguage that the course of action
ultimatel y adopted was not proposed, nor even suggested, by the
noti ce defendants rely on.

| ndeed, the governnent itself has conceded that the June
1997 proposal did not include a proposal for the revocation
provi sion which eventually became the PRR  Tr. Hr'g 7/15/99 at

23 ("We did not specifically say in the June '97 proposed rule we

° Plaintiffs also point to intragency communi cations describing the PRR as a

"stealth rule,"” and stating that the "public did not understand that the
proposed rule m ght allow significant, non-clarifying changes in the Part 13
regul ations," as dispositive of this issue. See Second Supplenment to

Adm ni strative Record, Privilege Index ("PI"), document 24 at 2.

-390-



plan to include this revocation provision."); Tr. H’'g 6/13/03 at
59, 60.

When applying the "l ogical outgrowth"” doctrine, the Court
nmust determ ne whet her the "purposes of notice and conment have
been adequately served." American Water Works Ass'n v. E.P.A., 40
F.3d 1266, 1274 (D.C. Cir. 1994) ("W apply that standard
functionally by asking whether 'the purposes of notice and
comment have been adequately served,' that is, whether a new
round of notice and comment would provide the first opportunity
for interested parties to offer comments that could persuade the
agency to nodify its rule.”) (internal citation omtted).

The Court concludes that the 1997 Notice relied upon by
defendants was insufficient as a matter of law to afford
“exposure to diverse and public coment, fairness to affected
parties, and an opportunity to devel op evidence in the record.”
Nat’l Min. Ass’n v. Mine Safety and Health Admin., 116 F.3d at
187 (internal quotations omtted).

(b) Post hoc notice and comment

Def endants next argue that a February 2000 Federal Register
notice, issued eight nonths after the final PRR and three nonths
after plaintiffs anmended their conplaint, "seeking additional
comment on a nunber of the regulatory changes finalized in the
June 17, 1999 rule,"” cured any failure on their part to conply
with the APA's notice and conment requirenments. See 65 Fed. Reg.
6916 (Feb. 11, 2000); Def.'s Mem at 38-39.

In so doing, they rely on the Grcuit's opinion in Natural
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Resources Defense Council v. U.S. Nuclear Regulatory Comm'n, 680
F.2d 810, 814-15 (D.C. Gr. 1982), in which the court found that,
even if arule was originally promulgated in violation of the
APA's notice and comment requirenments, follow ng "repronul gation
of the rule after providing notice and opportunity for coment,"”
"we can hardly order the [agency] at this point to do sonething
that it has al ready done."?°

Def endant s concede, however, that they did not repronul gate
the PRRin this case, but rather left the rule in place and
merely accepted comments on a rule already adopted. Tr. H'g
6/ 13/ 03 at 65, 67.

As a result, the D.C. Circuit's opinion in State of New
Jersey v. U.S. EPA, 626 F.2d 1038 (D.C. G r. 1980), controls. 1In
t hat case, the court held that

"defects in an original notice may be cured by an adequate

| ater notice . . . but that curative effect depends on the

agency's mnd renai ni ng open enough at the later stage.' The

touchstone of our inquiry is thus the agency's open-

m ndedness, because the concern is that 'an agency is not

likely to be receptive to suggested changes once the agency

puts its credibility on the Iine in the formof final
rules.” We therefore place the burden on the agency to nake

a conpelling showi ng that the defects of its earlier notice

were cured by the |ater one.

Advocates for Highway and Auto Safety v. Federal Highway Admin.
28 F. 3d 1288, 1291-92 (D.C. GCr. 1994) (internal citations
omtted). The agency has wholly failed to make such a show ng.

Def endants contend that they have conplied with the

0 plraintiff disti ngui shes NRDC by noting that the Services did not engage in

a whol e new rul emaki ng process, but rather accepted "further" coments on an
already final rule. Pl.'s Reply at 35-36.
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requi renents set forth in Advocates for Highway and Auto Safety
v. Federal Highway Admin., and that their January 22, 2001 fi nal
PRR rul emaki ng denonstrates that FW5 "carefully anal yzed and
responded to all coments.” Defs.' Mt. at 39 n. 33.

Plaintiffs dispute this assertion, stating that defendants
devoted only five paragraphs to responding to coments submtted
in response to the February 2000 notice, and did not nake any
change to the PRRitself as a result of the "curative"
rul emaking. Pls.' Reply at 36 n. 26. Certainly on this record,
as in State of New Jersey v. U.S. EPA, there is “no evidence to
rebut the presunption that post hoc comrent was not contenpl ated
by the APA and is generally not consonant with it.” 626 F.2d at
1050.

Accordingly, the Court finds that Services’ February 2000
public notice and conment proceedi ng was not sufficient to cure
the Services’ procedural violation of the APA

Gven that it appears clear that the PRR was adopted
"W t hout observance of the procedure required by law," 5 U. S.C. 8§
706 (2)(D), the Court need not reach the question of whether the
PRR is, as a substantive matter, "arbitrary, capricious, an abuse
of discretion, or otherwise not in accordance with law. . . ." 5
US C 8706 (2)(A). Rather, the appropriate renedy is to vacate
the rule and remand it to the Services with instructions to truly
begi n anew t he APA mandated notice and comment procedures, wth
the open mnd required by the governing authorities. See

American Bioscience, Inc. v. Thompson, 269 F.3d 1077, 1084 (D.C
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Cr. 2001) (vacatur of an agency's order is normal renmedy for APA
vi ol ation).

It is clear on the record before the Court that the PRRis a
substantive, rather than interpretive, rule and that,
notw t hst andi ng defendants' contention that a 1997 general
rul emaki ng proposal sufficiently enbraced the regul atory areas
ultimately affected by the 1999 promul gation of the final PRR
the final PRR was issued w thout the notice and coment required
by the APA, 5 U.S.C. § 553.

Mor eover, the Services post hoc notice and comrent
proceedings failed to cure this violation. Accordingly, vacatur
of the PRRis required in order to vindicate the procedural
rights conferred by the APA

Rel ati onshi p bet ween PRR and No Surprises Rule

Havi ng concl uded that PRR promul gated during the pendency of
this litigation should be set aside and remanded for public
notice and comment, the Court further finds that the No Surprises
Rule is sufficiently intertwwined with the PRR that it nust also
be remanded to the agency for consideration as a whole with the
PRR without further inquiry into its substantive validity.

Plaintiffs submt that “[s]ince defendants have expressly
relied on the Revocation rule changes to defend the No Surprises
rule . . . the No Surprises rule nust, at mininmum also be set
asi de and remanded, so that defendants can consider both of these
interrelated regulatory actions at the sanme tinme, and provide the

public with the input mandated by law. " Pls.” Mt. At 35.
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The defendants relied on the PRRin the course of a prior
cross-notion for summary judgnment in this case, stating that the
PRR woul d anend I TP regulations to "clarify" that the Services
may "revoke a[] permt for which there has been an unforeseen
circunstance resulting in likely jeopardy to a covered species .

" Defs.' 4/23/99 Mem in Supp. of Cross-Mt. for Summ J.
at 37.

In so doing, defendants effectively conceded that the PRRis
relevant to the Court's review of the No Surprises Rule. See
Def.'s 6/15/99 Reply in Supp. of Mot. for Summ J. at 11 ("the
1999 reqgul ation[] is now a part of the inplenenting regulations
for the ESA, and therefore nust be considered by this Court in
its review of plaintiffs' clains challenging the No Surprises
Rule.").

Al t hough defendants maintain that No Surprises Rule
wi thstands plaintiffs' APA and ESA chal |l enges wi t hout reference
to the PRR, they further concede that remand of both rules to
determ ne the inpact of the PRR on the No Surprises rule is one
course of action available to the Court. See Tr. H'g 7/15/99 at
21.

This Court has already prelimnarily found, at |east for
pur poses of ordering production of the adm nistrative record,
that the defendants are relying on the PRR to defend the No
Surprises rule. See Tr. H'g 7/15/99 at 11, 20 ("So | think it's
fair to say they are relying onit;" "Well, | would have to [take

the PRR into account] because the governnment is relying on it.").
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Def endant s have advanced neither argunment nor evi dence persuadi ng
the Court to revisit the issue. Accordingly, remand of the No
Surprises Rule for consideration in tandemw th the now vacated
PRR over the course of any new rul emaki ng procedures concerni ng
revocation of ITPs No Surprises with No Surprises assurances is

in order.

IIT. Conclusion

The history of the two regulatory provisions challenged in
this action has indeed been full of surprises. The public has
consi stently been denied the opportunity, absent a court order,
to be notified of substantive changes to regul ati ons enforcing
the ESA, and to weigh in on decisions likely to have significant
effects on public resources.

First, the No Surprises Rule was announced as a “policy”
wi t hout any prior notice or opportunity to comment on its w sdom
It was only pursuant to a settlenment agreenent spurred by
[itigation and approved by Judge Sporkin of this Court that
menbers of the public were finally afforded an opportunity to
have their say with respect to the proposed policy.

Simlarly, the Services pronul gated the PRR during the
pendency of this litigation wi thout prior public notice or
opportunity to provide neani ngful conment, only to turn around
and rely on the recently issued rule in their notion for sumary
judgnment on plaintiffs’ clainms relating to the No Surprises Rule.

“Section 553 of the APA is designed to ensure that affected
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parti es have an opportunity to participate in and influence
agency deci sion-naking at an early stage,” so as to have
meani ngful i nput into decisions which have an inpact on their
interests. See State of New Jersey v. EPA, 626 F.2d at 1049
(citation omtted).

Fl agrant violations of the APA's notice and coment
requi renents such as those involved in the pronul gation of the
PRR can neither be countenanced nor cured by post hoc proceedings
which nmerely go through the notions. See id

Accordingly, the Court hereby VACATES and REMANDS the Permt
Revocation Rule, 64 Fed. Reg. 32,712, 32,714 (Jun. 17, 1999), for
further proceedi ngs consistent with Section 553 of the APA

Finally, with respect to the No Surprises Rule, defendants
cannot have it both ways. They cannot, in one breath, cite to
the PRRin its pleadings in support of summary judgnent as
evi dence that the No Surprises Rule does not violate the ESA, and
in the next contend that the No Surprises Rule can stand on its
own wi thout reference to the PRR such that judicial review of one
wi thout the other is appropriate. The Court therefore REMANDS
the No Surprises Rule, 63 Fed. Reg. 8,859 (Feb. 23, 1998), for
further consideration along with the Permt Revocation Rule.

Accordi ngly, upon careful consideration of the parties'
cross-notions for summary judgnment, the responses and replies
thereto, the governing statutory and case law, and the entire
record herein, for the reasons set forth in this Menorandum

Qpinion, it is by the Court hereby
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ORDERED t hat defendants' notion for summary judgnent [137-1]
i s hereby DENIED; and it is

FURTHER ORDERED that plaintiffs' notion for summary judgnent
[139-1] is hereby GRANTED as to Count |11l of the Conplaint; and
it is

FURTHER ORDERED that the Permt Revocation Rule, be and is
her eby VACATED; and it is

FURTHER ORDERED that all adm nistrative regul ati ons
challenged in this action are hereby REMANDED for gl obal
consideration by the Services in a manner consistent with this

opi ni on.

Signed: Emmet G. Sullivan
United States District Judge
December 11, 2003
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